
WHAT’S INSIDE

Litigation News and Analysis • Legislation • Regulation • Expert Commentary

GOVERNMENT CONTRACT
Westlaw Journal

41738072

VOLUME 28, ISSUE 22 / MARCH 2, 2015

LOCAL GOVERNMENT  
CONTRACTING
5 California prison health  

provider agrees to make 
changes

 M.H. v. Alameda County 
(N.D. Cal.)

FOREIGN CORRUPT  
PRACTICES ACT
6 Flowserve discloses potential 

FCPA violations

MERGERS
7 U.S. military suppliers’  

$4.75 billion merger  
is indefensible, suit says

 McGill v. Hake (S.D. Ind.)

CRIMINAL LAW
8 Former Army contractor 

admits espionage, 
computer fraud for stealing 
1,000 Army emails

 United States v. Glenn 
(S.D. Fla.)

LEGISLATION
9 Bill would increase sharing  

of cyberthreat data

EXPORTS
10 Arms makers cautiously  

welcome new U.S. export 
policy on drones

GROUND CONTROL SYSTEM
11 Raytheon GPS ground  

program passes review  
but delays still possible

F-35 PROGRAM
12 BAE Systems, TAE  

to handle F-35 maintenance 
in Australia

CONTINUED ON PAGE 11

SEE PAGE 3

COMMENTARY

SBA-approved mentor-protégé agreement  
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Bryan R. King of Bass, Berry & Sims discusses the Small Business Administration’s 
mentor-protégé program and offers advice on how participants seeking to form  
a joint venture can avoid being disqualified from procurements based on findings  
of affiliation.

FREEDOM OF INFORMATION ACT

L.A. Times sues Pentagon for info  
on defense contractor bonuses 
The Los Angeles Times and one of its 
reporters have sued the Defense Depart- 
ment to get information about bonuses 
and incentives paid to contractors  
working on a missile defense system.

Los Angeles Times Communications LLC et al. v. 
U.S. Department of Defense, No. 15-CV-00319, 
complaint filed (C.D. Cal. Jan. 15, 2015).

The complaint, filed Jan. 15 in the U.S. District 
Court for the Central District of California, says 
the agency failed to provide the information 
following the newspaper’s proper requests under 
the Freedom of Information Act, 5 U.S.C. § 552.

The L.A. Times and reporter David Willman want 
to know the amounts of bonuses and incentive 
fees the Pentagon paid to contractors, including 
Boeing Co., Raytheon Co., Northrop Grumman 
Corp. and Orbital Sciences Corp., that work on 
the ground-based midcourse defense system.

The GMD is part of the ballistic missile defense 
system, which is designed to protect the United 
States from intermediate- and long-range 

REUTERS/Gene Blevins

The Los Angeles Times says the Pentagon has refused to provide  
information on bonuses paid to contractors working on the ground-
based midcourse defense missile system.  A test launch of the GMD system 
is shown here.
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COMMENTARY

SBA-approved mentor-protégé agreement  
not a ‘fix-all’ for affiliation
By Bryan R. King, Esq. 
Bass, Berry & Sims

allows the small business to avoid having to 
combine its size with that of its mentor, which 
would surely prevent the small company 
from qualifying for a small-business set-
aside procurement.

This exception to the general affiliation 
requirements for mentors and protégés 
makes a teaming arrangement an attractive 
option for a small-business protégé seeking 
to expand its government-contracting 
opportunities.  But what about a joint 
venture between a mentor and protégé?  
SBA regulations allow a mentor and protégé 
to enter into a joint venture agreement for 
the purposes of competing for government 
prime contracts and subcontracts.2  Does the 
mentor-protégé exception from affiliation 
apply to these joint ventures as well?  The 
answer is … maybe.

According to a recent decision by the 
SBA’s Office of Hearings and Appeals, the 
mentor-protégé exception does apply to 
joint ventures, but only if the joint venture 
agreement meets the requirements of the 
SBA regulations.3  The applicable regulation 
requires the joint venture agreement to be 
approved by the SBA for any procurement 
that is to be awarded through the agency’s 
8(a) business development program.4  
For non-8(a) procurements, i.e., those 

under another small-business set-aside 
program, the SBA does not need to approve 
the joint-venture agreement before the 
contract award.  However, if a protest is 
filed challenging the size status of the joint 
venture, the joint venture agreement will 
be reviewed to determine if it meets the 
requirements of 13 C.F.R. §  124.513(c).  This 
regulation includes requirements for the 
contents of a joint venture agreement.  The 
agreement must also meet the mandates 
of 13 C.F.R. §  124.513(d), which includes 
the requirements for the amount of work 
performed by the protégé. 

To put it plainly, it is certainly best practice 
for a mentor and protégé to ensure that 
their joint venture agreement meets the 
requirements of the SBA regulations prior 
to submitting an offer on a small-business 

Mentor-protégé agreements can be 
extremely useful for small-business 
government contractors.  Not only do these 
agreements establish a relationship with a 
large company that can provide important 
guidance and resources, but a Small 
Business Administration-approved mentor-
protégé agreement also offers advantages 
with regard to affiliation. 

Generally, a finding of affiliation creates a 
possibility that an otherwise small business 
will be ineligible to compete for a small-
business set-aside contract.  This is because 
a company that has an affiliate — e.g., 
two companies owned by same individual, 
parent-subsidiary, etc. — generally must 
aggregate its size with that of its affiliate 
when determining whether it qualifies as a 
small business on a procurement.  Thus, it is 
important that a small-business contractor 
closely monitor its relationships with other 
contractors to ensure that affiliation issues 
are avoided.

The SBA mentor-protégé program offers 
a way for a small business to align itself 
with a large company and not run afoul of 
the affiliation rules.  The SBA regulations 
generally prohibit a finding of affiliation 
between a mentor and its protégé based on 
any assistance provided under an approved 
mentor-protégé agreement.1  Thus, the SBA 
will not find a small business protégé to be 
affiliated with its large business mentor as a 
result of assistance provided.  This exception 
to the affiliation rules is important, as it 

Generally, a finding of affiliation creates a possibility  
that an otherwise small business will be ineligible  

to compete for a small-business set-aside contract.

set-aside procurement.  As demonstrated 
in Size Appeal of Kisan-Pike, A Joint Venture, 
failure to do so may lead to the joint venture 
being disqualified for award.5  

Kisan-Pike involved a small-business set-
aside procurement conducted by the U.S. 
Army Corps of Engineers for the award of a 
design-build contract.  One of the offerers on 
the procurement was a joint venture made 
up of Kisan Engineering Co. and the Pike 
Co.  Kisan (an 8(a) protégé) and Pike (a large 
business mentor) had an SBA-approved 
mentor-protégé agreement.  The Kisan-
Pike joint venture self-certified as a small 
business and was ultimately selected as the 
apparent awardee.  However, before making 
the award, the contracting officer initiated 
a size protest of the joint venture’s size 
status due to concerns with the joint venture 
agreement. 

The SBA Area Office determined that 
because the joint venture agreement 

Bryan R. King is an attorney in Bass, Berry & Sims’ government 
contracts practice group in Washington.  He is also a contributor to the 
firm’s GovCon blog at www.bassberrygovcon.com.  He can be reached at 
BKing@bassberry.com.
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between Kisan and Pike did not meet the 
requirements of the SBA joint venture 
regulations, the companies were considered 
“affiliated” for the sake of the procurement.  
Because Pike is a large business, the Kisan-
Pike joint venture was disqualified from the 
competition.  Kisan-Pike appealed the Area 
Office’s size determination to the Office of 
Hearings and Appeals, primarily arguing 
that the companies should not be affiliated 
because of their SBA-approved mentor-
protégé agreement.  The OHA categorically 
rejected this argument.

OHA agreed with the Area Office that there 
is no presumption against finding affiliation 
between a mentor and protégé.  Rather, 
the mentor-protégé exception to affiliation 
provides that a mentor and protégé will 
not be found to be affiliated based on the 
mentor-protégé agreement itself.  When it 
comes to a joint venture between a mentor 
and protégé, the joint venture agreement 
still must meet the requirements of the  
SBA regulations in order for an exception to 
the affiliation rules to apply.   

The issue in Kisan-Pike was the joint venture’s 
failure to include specific information in 
its joint venture agreement as required  
by the SBA regulations.  Specifically,  
Section 124.513(c)(6) requires the joint 
venture agreement to itemize all major 
equipment, facilities and other resources 
to be provided by each party to the joint 
venture, including a detailed schedule of the 
cost or value.  Similarly, Section 124.513(c)(7)  
requires the joint venture agreement to 
specify the responsibilities of the parties, 
including the ways by which the 8(a) partner 

SBA regulations allow a mentor and protégé to enter  
into a joint venture agreement for the purposes of competing 

for government prime contracts and subcontracts.

statements do not meet the requirements  
of the SBA regulations. 

The joint venture attempted to explain 
away its lack of specificity by asserting that 
because the procurement was a design-build 
project, there was no way of knowing the 
specific resources or division of labor until 
the designs were approved by the agency.  
OHA rejected this argument, noting the 
SBA regulations do not provide an exception 
for design-build procurements or other 
situations when a joint venture may not have 
detailed information available.  

CONCLUSION

The Kisan-Pike decision makes it clear that 
in order to take advantage of the exception 
to affiliation, a joint venture agreement  
must strictly adhere to the requirements in 
the SBA regulations and provide as much 
specificity as possible.  WJ

NOTES
1 13 C.F.R. § 124.520(d)(4).

2 13 C.F.R. § 124.520(d)(1).

3 Size Appeal of Kisan-Pike, A Joint Venture, SBA 
No. SIZ-5618, 2014 WL 6904349 (Nov. 24, 2014).

4 13 C.F.R. § 121.103(h)(3).

5 SBA No. SIZ-5618.

6 SBA No. SIZ-5618.

7 SBA No. SIZ-5618.

will meet the mandate to perform at least  
40 percent of the work.

The joint venture agreement in Kisan-Pike 
merely stated that “Kisan and Pike will 
provide equipment, facilities and other 
resources to the joint venture required to 
execute the contract.”6  As for the division 
of responsibilities, the agreement merely 
stated that the protégé “will perform, at a 
minimum, 40 [percent] of the joint venture’s 
work,” without providing any details on the 
specific tasks to be performed by either 
party.7  OHA found that these types of broad 
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LOCAL GOVERNMENT CONTRACTING

California prison health provider agrees to make changes 
(Reuters) – One of the largest U.S. for-profit prison health care providers has agreed to change how it staffs California 
jails, part of a settlement announced Feb. 10 that ends a wrongful-death lawsuit against the company.

REUTERS/Jenevieve Robbins

The quality of prisoner  
health care has long been  

an issue in California.  

M.H. v. County of Alameda et al., No. 11-CV-
2868, settlement announced (N.D. Cal.  
Feb. 10, 2015).

Corizon Health, a privately held firm which 
services more than 345,000 inmates in 
27 states, was sued in 2011 after an inmate 
in Alameda County, Calif., outside San 
Francisco, died in jail.  The inmate’s family 
accused Corizon of failing to properly 
diagnose the inmate, who suffered from 
alcohol withdrawal and was allegedly beaten 
by guards.

Corizon and Alameda County also agreed  
to pay $8.3 million, which the attorneys 
called the largest single civil rights wrongful-
death settlement in state history.

The quality of prisoner health care has long 
been an issue in the most populous U.S. 
state.  California’s statewide prison health 
system has been run by a court-appointed 
receiver for several years, and complaints 
about unsafe conditions in county jails are 
also common.

As part of the Corizon settlement announced 
Feb. 10, the company will stop using licensed 
vocational nurses to do the work of registered 
nurses, according to attorneys for the 
inmate’s family.  For every licensed vocational 
nurse that did the work of a registered nurse, 

Corizon saved 35 percent in costs, attorneys 
Michael Haddad and Julia Sherwin said in a 
statement.

Alameda County Sheriff Greg Ahern said  
Feb. 10 that the inmate, Martin Harrison, 
attacked prison guards and that Corizon has 
done “a fantastic job” for the institution.

“We got put in a very difficult spot,” Ahern 
said, because the county faced the risk 
of an “exorbitant” judgment if it did not  
settle.  “Things could have been done better, 
and we are very sad it resulted in an inmate 
death.”

In a statement, Corizon said Harrison did 
not alert the nurse he had a history of 
alcohol withdrawal.  Corizon’s clinical team 

has conducted nearly 500,000 intake 
screenings in the San Francisco area without 
a single death due to unmonitored alcohol 
withdrawal, the company said, adding that it 
is committed to inmate health.

The settlement currently impacts Corizon 
contracts in four California counties, though 
the company intends to grow in the state, the 
attorneys said.  WJ

(Reporting by Dan Levine; editing by Andrew 
Hay, David Gregorio and Lisa Shumaker)

Related Court Document: 
Second amended complaint: 2012 WL 9514981

See Document Section B (P. 18) for the second 
amended complaint.
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FOREIGN CORRUPT PRACTICES ACT

Flowserve discloses potential  
FCPA violations
By Pamela Park, Senior Attorney Editor, Westlaw Daily Briefing

Valve and pump manufacturer Flowserve Corp. warned investors that  
potential Foreign Corrupt Practices Act violations by one of its employees 
could have an adverse impact on the company’s business. 

The company disclosed in a Feb. 17 Form 
10-Q that certain actions by an employee of 
its overseas subsidiary were found to violate 
the company’s code of conduct and may 
violate the FCPA.  Because it has global 
operations and has “experienced corruption 
to some degree” in the past, the company 
said it has policies that mandate compliance 
with applicable worldwide anti-bribery laws.

Flowserve warned that if regulators find 
that it violated the FCPA or other similar 
anti-bribery laws or regulations, it could be 
“subject to civil and criminal penalties or other 
sanctions that could have a material adverse 
impact on our business, financial condition, 
results of operations and cash flows.”  In 
addition, the company acknowledged that 
actual or alleged violations could damage its 
reputation or ability to do business.

The company said it terminated the 
individual’s employment and is conducting 
an internal investigation into the potential 
bribery.  The company did not expand on the 
nature of the employee’s misconduct.

REGULATORS STEP UP  
FCPA ENFORCEMENT AGAINST 
INDIVIDUALS

In addition to disclosing the misconduct, 
Flowserve said it self-reported the 
employee’s potential violations to the 
Justice Department and the Securities and 
Exchange Commission.

Such self-reporting is important for 
companies that want to settle Justice 
Department or SEC charges.  The Justice 
Department has made clear that it expects 

settling companies to provide valuable 
cooperation and information that the 
department can rely on to indict individuals 
responsible for the misconduct.

The Justice Department has 
stepped up its investigation 

of individuals for FCPA 
violations in recent years.  
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In a speech last year, Marshall Miller, 
deputy assistant attorney general for the 
Justice Department’s Criminal Division, said  
that merely conducting an internal 
investigation is not enough for a company to 
receive full-cooperation credit.  Rather the 
company must identify culpable individuals 
and locate evidence to implicate them.

The Justice Department has stepped up 
its investigation of individuals for FCPA 
violations in recent years.  Miller said 
individual prosecutions are a “cornerstone” 
of the department’s FCPA enforcement 
strategy and that it has been “vigorous  
about holding individuals accountable.” 

By proactively identifying and reporting 
its employees’ potential FCPA violations, 
Flowserve may avoid prosecution by the 
Justice Department and SEC or it may 
increase the likelihood of a settlement of 
any such charges.  Despite its attempts to 
work with regulators, however, the company 
noted “there can be no assurance that  
the company will not be subjected to 
monetary penalties and additional costs.”   
WJ
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MERGERS

U.S. military suppliers’ $4.75 billion merger  
is indefensible, suit says
By Brett Goncher, Esq., Senior Content Writer, Westlaw Daily Briefing

An Exelis Inc. shareholder has sued in Indianapolis federal court to block the  
U.S. military supplier’s proposed $4.75 billion merger with defense contractor  
Harris Corp., saying the deal shortchanges investors.

McGill v. Hake et al., No. 15-CV-217, 
complaint filed (S.D. Ind. Feb. 12, 2015).

The class-action suit accuses nine Exelis 
directors, including chairman Ralph Hake, of 
breaching their fiduciary duties to investors in 
negotiating the sale of the Indiana-chartered 
company.

Exelis, headquartered in McLean, Va., is a 
global aerospace, defense and information-
solutions company that provides networked 
communications, surveillance and infor-
mation systems to the U.S. military.  The 
company was a part of ITT DCO Inc. before it 
was spun off in 2011.

Filed in the U.S. District Court for the 
Southern District of Indiana, the suit also 
names as defendants Florida-based Harris 

and a subsidiary created for the purpose of 
consummating the merger, claiming they 
aided and abetted the breaches of fiduciary 
duties.

The proposed stock-and-cash deal, 
which the companies detailed in a Feb. 6  
statement, gives Exelis shareholders  
$16.625 per share and 0.1025 of a share of 
Harris stock, representing a combined value 
of $23.75 per share, the suit says.

After the merger, Harris shareholders will 
own 85 percent and Exelis shareholders 
will own the remaining 15 percent of the 
combined company, it says.

According to the complaint, Exelis’ stock 
price has increased by 83 percent over the 
past two years as the company won several 

lucrative government defense contracts that 
will drive its future growth.

The deal allegedly shortchanges 
shareholders by failing to factor in the 
potential synergies and significant benefits 
Harris will gain, including Exelis’ strong 
ties with the National Aeronautics and  
Space Administration, the U.S. Navy, 
Air Force and the North Atlantic Treaty 
Organization.

“With networks of customers in the U.K. and 
North Asia, Exelis also brings an extended 
geographical reach to Harris at a time when 
U.S. military spending is on the decline,” the 
suit says.

In addition, the merger agreement contains 
burdensome deal-protection provisions, 
including a non-solicitation clause and a 
$138.4 million termination fee, the suit says.

The plaintiff, Exelis shareholder William 
McGill, is seeking an injunction blocking the 
company from consummating the proposed 
merger until it implements a procedure to 
obtain the best possible terms for investors, 
rescissory damages and costs.  WJ

Related Court Document: 
Complaint: 2015 WL 648188

See Document Section C (P. 29) for the complaint.

NEWS IN BRIEF

ARMY CORPS ALLOTS $990 MILLION 
FOR 10 MAINTENANCE JOBS

The Defense Department said in a Feb. 12 
statement that the Army Corps of Engineers 
has chosen 10 companies to perform 
operations and maintenance services at 
government-owned medical facilities and 
related non-medical buildings.  Under 
the contracts, ABM Government Services, 
ACEPEX Management Corp., EMCOR 
Government Services, Electronic Metrology 
Laboratory, Facility Services Management, J&J 
Maintenance Inc., Johnson Controls Building 
Automation Systems, Quality Services 
International, SODEXO Management and 
VW International will work on projects until 
Feb. 11, 2020.  The Army Corps has earmarked 
$990 million to cover the cost of all the jobs.  
The winning contractors beat 12 other bidders 
for the work.

$8.7 MILLION ADDED TO MARINES 
UNIFORM SUPPLY CONTRACT

The Defense Logistics Agency will pay 
Tennessee-based Racoe Inc. more than 
$8.7 million so the company can continue 
supplying the Marine Corps with combat 
utility uniform trousers.  The Defense 
Department said in a Feb. 10 statement 
that the funding adds another year to  
the company’s contract, originally awarded 
in February 2013.  Racoe, a female-owned 
small firm, beat  11 other bidders for the job.  
The company is performing the contract work 
at facilities in Tennessee and Mississippi.

12 FIRMS WIN ARMY CORPS 
DEMOLITION CONTRACTS 

The Army Corps of Engineers has awarded 
contracts for demolition work to 12 companies 
as part of its facilities reduction program, 
which eliminates excess structures to save 
money, the Defense Department said in a 
Feb. 6 statement.  The Army Corps chose All 
Phase Services Inc., ARS Aleut Remediation 
LLC, Atlanta Demolition, ESA South Inc., 
LATA-Sharp Remediation Services LLC, Micah 
Group Energy & Environmental, North Wind 
Construction Services, Bhate Environmental 
Infrastructure, Charter Environmental Inc., 
NorthStar Demolition & Remediation LP, 
North American Dismantling Corp. and 
Perma-Fix Environmental Services Inc. over 
six other bidders for the contracts.  The 
companies will perform work at locations as 
yet undetermined.
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CRIMINAL LAW

Former Army contractor admits espionage, computer fraud  
for stealing 1,000 Army emails
A former civilian defense contractor working as a systems administrator at a U.S. Army base in Honduras has pleaded 
guilty to violating the Espionage Act and the Computer Fraud and Abuse Act for illegally downloading more than 1,000 
classified emails in 2012.

United States v. Glenn et al., No. 9:14-cr-80031, plea entered (S.D. 
Fla. Jan. 23, 2015).

Christopher R. Glenn, 34, also pleaded guilty for his role in a conspiracy 
to commit naturalization fraud in obtaining U.S. citizenship for his wife, 
Khadraa, 28, according to documents filed in the U.S. District Court for 
the Southern District of Florida.

“Systems administrators occupy a place of unique trust in an 
organization due to their extensive access to the cyber systems they 
maintain,” Assistant Attorney General for National Security John P. 
Carlin said in a statement. “Mr. Glenn is being held accountable for his 
violation of that trust.”

Glenn worked as a network system administrator for Harris Corp. at the 
U.S. Army Southern Command’s Joint Task Force Bravo at Soto Cano 
Air Base, Honduras, from February to August 2012, according to a plea 
agreement.

The agreement said Glenn held a “secret” security clearance, which 
he used while installing Windows 7 to gain access to the classified 
and unclassified JTF-B network in June 2012.  He then copied 18 files 
from a secure router into a new folder, 17 of which were classified as 
“secret” and were taken from the base commander’s email account.   

The 18th folder contained the entire contents of the commander’s 
email account, including more than 1,000 emails, many of which also 
were classified as “secret.”

Glenn copied the files to a DVD after overriding system security 
protections and attempted to hide his tracks by clearing Windows event 
logs, the court document says.  Army investigators seized materials 
from his work area in August 2012, but the DVD was not found until 
March 2014, when Honduras police raided his home near Soto Cano.  
The plea agreement does not detail what Glenn intended to do with 
the pilfered material.

Prosecutors say Glenn also submitted false documents beginning in 
April 2007 to U.S. Citizenship and Immigration Services in attempting 
to naturalize his wife.  He filed multiple forms indicating contradictory 
dates that he had divorced his first wife, along with a phony lease 
agreement for an apartment in Jordan during the purported divorce. 

Glenn also coached Khadraa to lie to CIS interviewers about her 
residence in 2010, when she had been living and working in Australia, 
the court document says.  He told her to buy a one-way ticket to 
Honduras in order to deceive officials into thinking she lived there with 
Glenn, though he later admitted she had remained in Australia for two 
more years.  Her nationality was not reported in Glenn’s July 15, 2014, 
indictment or plea agreement in the District Court on Jan. 23.

Khadraa pleaded guilty to conspiracy to commit naturalization 
fraud and was sentenced in October to time served with one year of 
supervised release.  Christopher is scheduled for sentencing April 17 
before U.S. District Judge Kenneth A. Marra.  WJ

Related Court Documents:  
Second superseding indictment: 2014 WL 7906423 
Plea agreement: 2015 WL 740202

See Document Section D (P. 39) for the second superseding indictment.

“Systems administrators occupy a place  
of unique trust,” Assistant Attorney General 

for National Security John P. Carlin said.  
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LEGISLATION

Bill would increase sharing of cyberthreat data
By Pamela Park, Senior Attorney Editor, Westlaw Daily Briefing

In another sign of lawmakers’ focus on reducing cyberthreats, Sen. Tom Carper, D-Del., ranking member of the Senate 
Committee on Homeland Security and Governmental Affairs, introduced the Cyber Threat Sharing Act of 2015 on Feb. 11.

The proposed legislation follows President 
Barack Obama’s Feb. 2 budget proposal, 
which allocates $14 billion in fiscal year 2016 
to protect federal and private networks from 
hacking threats.  According to Carper, the 
proposed legislation “reflects the valuable 
input of the administration and incorporates 
insights and advice from our committee’s 
hearing on the topic earlier this month.”

The Cyber Threat Sharing Act builds on 
cybersecurity bills that Obama signed into 
law last year by “empowering companies with 
clear legal authority and liability protection to 
share critical data while maintaining privacy 
protections.”

The bill is intended to increase the sharing of 
cyberthreat data between companies and the 
federal government by allowing companies 
to voluntarily share “cyberthreat indicators” 
with the Department of Homeland Security’s 
National Cybersecurity and Communications 
Integration Center. 

It closely mirrors recommendations that 
Obama released in January, which also 
encouraged companies to share cyberthreat 
information with the NCCIC.

ADDRESSING PRIVACY CONCERNS

The bill also attempts to address privacy 
concerns that Obama’s proposed legislation 
drew from consumer rights groups 
that argued that personal data could 
be compromised.  The arguments are 
similar to those made against Congress’ 
numerous prior attempts to pass legislation 
encouraging companies to share information 
with the federal government.

that any information they share, such as IP 
addresses and routing information, cannot 
be used as evidence in any regulatory 
action against the entity that shared the 
information.

Recognizing the ever-evolving nature of 
cyberthreats, the bill has a five-year sunset 
to ensure Congress can re-examine its 
implementation of the program and ensure 
it is still effective as technology changes.

The bill attempts to address privacy concerns that Obama’s 
proposed legislation drew from consumer rights groups  
that argued that personal data could be compromised.  

Carper’s proposed legislation requires that 
data be protected from disclosure under the 
Freedom of Information Act.  The bill also 
narrowly defines what may be shared among 
companies and the federal government,  
and requires that the government and 
companies take reasonable efforts to 
minimize data that may be used to identify 
specific persons.

To encourage companies to share cyberthreat 
information, the bill provides assurances 

Carper encouraged all stakeholders, 
including corporate leaders, to engage with 
the Homeland Security and Governmental 
Affairs Committee with feedback to make 
the bill “better in an open and transparent 
process.”  Given the rise in large-scale data 
breaches recently, including at Anthem Inc. 
and Sony Pictures, Carper said Congress 
“must move with a sense of urgency.”  WJ
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EXPORTS

Arms makers cautiously welcome  
new U.S. export policy on drones
(Reuters) – U.S. weapons makers Feb. 18 cautiously welcomed a new U.S.  
export policy for unmanned planes, saying it could boost equipment sales while  
making it easier for the U.S. military to operate with allies in future conflicts.

Micah Zenko, a drone expert at the Council on 
Foreign Relations think tank, said U.S. allies 
were looking for training and maintenance in 
addition to the actual aircraft, which could 
spell further opportunities for companies in 
coming years.

Northrop Grumman Corp., which builds 
Global Hawk and Triton high-altitude spy 
planes, declined comment, saying it needed 
to study the new policy first.

The U.S. government Feb. 17 established a 
policy for sales of military and commercial 
drones, including armed ones, that maps 
out more clearly how it will judge possible 
exports, but maintain strict controls on sales. 

“It’s a good thing.  There are a lot of 
countries around the world that want those 
capabilities,” said Marillyn Hewson, chief 
executive of Lockheed Martin Corp., which 
builds the Hellfire missiles used on Predator 
and Reaper drones built by privately held 
General Atomics.  “I think it’s a win-win.”

Hewson said the impact of the new policy 
would depend on how it was implemented by 
the U.S. government, but it made sense for 
Washington to streamline its export process 
to help U.S. allies beef up their ability to fight 
major security threats.

“From the government’s perspective ... 
this will help them build the capability (of 
partners) so they can support the global 

REUTERS/Carlo Allegri

The federal government recently established a policy for sales of military and commercial drones that maps out more clearly how it will 
judge possible exports but maintain strict controls on sales.  Here, an airplane flies in the distant background of an airborne drone.

The Association for Unmanned Vehicle 
Systems International, an industry trade 
group, also reserved judgment for now.

“The devil’s in the details,” said Remy 
Nathan, vice president of the Aerospace 
Industries Association.  His group has asked 
for a briefing about the classified details of 
the policy.

Nathan said the new policy should help 
industry and government agencies better 
understand the factors that will be used 
to decide whether to approve exports of 
military and commercial drones, clarifying a 
previously murky area.  WJ

(Reporting by Andrea Shalal; additional 
reporting by Matt Spetalnick; editing by 
Cynthia Osterman)

“There are a lot of countries around the world that  
want those capabilities,” Lockheed Martin Corp.  

CEO Marillyn Hewson said of the U.S. government’s  
policy concerning the sale of weaponized drones. 

security initiatives around the world,” Hewson 
told Reuters in an interview at the company’s 
annual “media day.”

General Atomics also welcomed the news.

“General Atomics supports the 
administration’s new policy as a step forward 
in improving relationships with our key allies 
and enabling interoperable missions across 
a broad range of engagements,” Frank Pace, 
president of the company’s aircraft systems 
business, said in a statement.
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GROUND CONTROL SYSTEM

Raytheon GPS ground program passes  
review but delays still possible
(Reuters) – A $1.6 billion ground-control system being developed by  
Raytheon Co. for GPS satellites passed a Pentagon review but will be monitored 
to ensure it stays on track, a senior Air Force official said Feb. 6.

REUTERS/Mike Blake

Lockheed Martin Corp. builds the GPS III satellites,  
but the program has faced delays due in part to technical 

challenges with a sensor built by Exelis Inc.

Maj. Gen. Roger Teague, director of space 
programs for the Air Force acquisition chief, 
told reporters Feb. 5’s review by chief arms 
buyer Frank Kendall went well but program 
officials and the contractor got “tough 
marching orders” to stick to schedule and 
cost targets.

Raytheon’s program manager Matt Gilligan 
said the review provided the company with 

The Air Force’s Space and Missile Systems 
Center said the schedule for the OCX system 
was in synch with the needs of the satellite 
constellation, but further delays were 
possible.

“There is a risk of further slips to OCX which 
could require a contingency operations 
capability” that would allow GPS III satellites 
to enter service before the ground station is 
delivered, said Tina Greer, spokeswoman for 
the center.

She said the Air Force was studying options 
to keep the program on schedule, but gave 
no details.

Raytheon said it will deliver a separate, early 
OCX system in time to support the launch of 
the first GPS III satellite.

Teague acknowledged past problems with 
the OCX program but said ultimately it would 
deliver the “most hardened information 
assurance system ever delivered by the 
Department of Defense, meeting complex 
and demanding cybersecurity requirements.”  
WJ

(Reporting by Andrea Shalal; editing by David 
Gregorio and Lisa Shumaker)

“clear direction, the best technology and 
appropriate resources to ... deliver OCX on a 
schedule that meets GPS enterprise needs.”

Kendall had ordered the review after an Air 
Force restructuring that increased the cost of 
the program by 80 percent to $1.6 billion.

Michael Gilmore, the Pentagon’s chief 
weapons tester, in January warned that 
delays in delivery of the Operational Ground 
Control System posed risks to the Air Force’s 
ability to operate GPS satellites.

He cited a three-year delay in the operational 
evaluation of the new ground system to early 
2019 and said the Air Force would not receive 
the first OCX control station until after up 
to eight GPS III satellites were built and 
launched.

Lockheed Martin Corp. builds the GPS III 
satellites, but the program has faced delays 
due in part to technical challenges with a 
sensor built by Exelis Inc.

Air Force officials said Lockheed missed 
expectations on the program, but they had 
not decided whether to open the next set of 
GPS III satellites to competition.

L.A. Times
CONTINUED FROM PAGE 1

ballistic missiles in space.  The GMD portion 
covers on-the-ground logistics for combatant 
commanders, fire control systems, ground-
based interceptors and globally deployed 
sensors.

According to the complaint, the Defense 
Department has spent about $40 billion on 
the project in the last 10 years, but the system’s 
performance has been “spotty at best.”

Willman reported on the problems for the 
Times and submitted his first FOIA request 
to the agency in March 2014.  That request 
sought information on all the bonuses and 
incentives the Defense Department paid to 
GMD contractors from December 2001 to 
March 2014, the complaint says.

The Pentagon denied the request, claiming 
an FOIA provision, 5 U.S.C. §  552(b)(4), 
protected the information even though the 
agency had previously released information 
relating to bonus fees for the GMD system, 
the suit says.  For instance, the Defense 
Department previously disclosed that it had 
cut $11 million from a $45 million bonus it 
paid to Boeing because of the company’s 
delays, the paper says.

Section 552(b)(4) allows the government to 
deny a request if the information “pertains to 
trade secrets and privileged or confidential 
commercial or financial data,” the complaint 
says.

The newspaper appealed the rejection to 
the Defense Department’s Freedom of 
Information Appeals Office in August but the 
agency never acted on the appeal, the suit 
says.  WJ

Attorneys:
Plaintiffs: Karl Olson and Susan S. Brown, Ram, 
Olson, Cereghino & Kopczynski, San Francisco; 
Jeffrey D. Glasser, Los Angeles Times,  
Los Angeles

Related Court Document: 
Complaint: 2015 WL 690220

See Document Section A (P. 15) for the complaint.
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F-35 PROGRAM

BAE Systems, TAE to handle F-35 maintenance in Australia
(Reuters) – Australia has picked Britain’s BAE Systems to carry out heavy maintenance of Lockheed Martin Corp.’s F-35 
fighter jet in Australia from 2018 and Tasman Aviation Enterprises to service its engines, its defense minister said Feb. 10. 

Sources in the United States familiar with the 
decision, who were not authorized to speak 
publicly, had confirmed the deal to Reuters 
on Feb. 9.

In December the Pentagon announced that 
Australia would handle heavy maintenance 
for the jets and their engines in the southern 
Pacific, while Japan would handle that work 
in the northern Pacific.  Heavy maintenance 
involves repairs that involve the structure of 
the airplanes or engines.

Australian Defense Minister Kevin Andrews 
said the deal demonstrated another economic 
benefit of the country’s participation in the 
stealth fighter program.

REUTERS/Randy Gon

The Pentagon said Australia would handle heavy maintenance for Lockheed Martin Corp.’s F-35 fighter jets.  An F-35A Lightning II Joint 
Strike Fighter is shown here.

In December, the Pentagon announced that  
Australia would handle heavy maintenance for the  

jets and their engines in the southern Pacific.

“The F-35 is the most advanced fighter 
aircraft in development or production 
anywhere in the world, and securing this 
work in Australia is a great outcome for these 
companies,” Andrews said in a statement.

“The assignment of regional maintenance, 
repair, overhaul and upgrade responsibility 
to BAE and TAE will enable them to 
demonstrate the capability and capacity of 

Australian industry to support this leading 
edge capability.”

The companies were not named in December, 
but BAE was seen as the likely winner as it 
owns the depot where heavy maintenance of 
Boeing Co. F/A-18 Hornets is performed.

Andrews described Tasman Aviation Corp., 
which is located at an Australian Air Force 
base in Queensland state, as “a leading 

aerospace engine maintenance service 
provider,” working on both military and 
commercial aviation projects.

Details of the expected revenues for the 
companies were not contained in the 
announcement, but former Australian 
Defense Minister David Johnston in 
December said Australia’s defense industry 
could win more than $1.5 billion in F-35-
related production and support work over the 
life of the program.  WJ

(Reporting by Andrea Shalal; additional 
reporting by Matt Siegel in Sydney; editing by 
Cynthia Osterman and Michael Perry)
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